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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY

1. On May 2, 2000, Raymond Helton Friley, J. was indicted by the grand jury in Warren County

for the sexud battery of C.M., afemae minor. On November 10, 2000, ajury returned a verdict of not

guilty to the charge of sexud bettery, but guilty to the lesser offense of molestation. The court sentenced



Friley to serve fifteen years in the custody of the Missssippi Department of Corrections. Friley has
perfected his gpped to this Court asserting the following issues. (1) the trid court erred in granting jury
ingruction S-2; (2) the guilty verdict was againg the overwhe ming weight and sufficiency of the evidence;
and (3) proof of venue was never proven by the State. Finding merit to the first issue, we reverse and
render.
FACTS
92. InJduly of 1995, C.M. was swimming a her grandmother's pool when she encountered Friley, who
was sarvicing the pool. According to C.M., Friley cornered her, placed a plastic bag in front of her face,
put his hand in the bottom of her swimsuit, and inserted hisfinger into her vagina. C.M. testified that Friley
also "took hisother hand and put it indde his pants, . . . moving hishand around.” This assault apparently
lasted between five and ten minutes. Afterwards, Friley grabbed her and told her not to repesat to anyone
what had occurred.
113. At thetime of the assault C.M. was gpproximately nineyearsold. The present proceeding did not
begin until five years later when C.M. mentioned the incident to afriend at school. Thisfriend contacted
C.M.'s mother and told her about the assault. The authorities were contacted and Friley wasidentified as
the assailant. C.M. pogitively identified Friley as the person who had assaulted her. Intheyearssincethe
assault, C.M. has had nightmares and anxiety attacks.
DISCUSSION OF ISSUES
|. DID THE TRIAL COURT ERR IN GRANTING JURY INSTRUCTION S-2?
14. With hisfirg issue, Friley contends that the trid court erred in granting jury instruction S-2, which
authorized the jury to find Friley guilty of molestation. 1t is well settled that jury indructions which are

unsupported by the evidence or incorrectly state the law are not to be given to the jury. Perry v. Sate,



637 So. 2d 871, 877 (Miss. 1994). Reversible error will be found only if the instructions create an
injudice. Coleman v. State, 697 So. 2d 777, 782 (Miss. 1997).
5. The indictment charged Friley with sexud battery, a crime of which the jury found him not guilty.
According to the record, the trid judge mistakenly determined the crime of molestation under Miss. Code
Ann. § 97-5-23 (Rev. 2000) to be alesser-included offense of sexua battery. A lesser-included offense
indruction may be given if the more serious offense includes dl the eements of the lesser offense, "that is,
it is impossble to commit the greater offense without at the same time committing the lesser-included
offense” Sandersv. Sate, 479 So. 2d 1097, 1108 (Miss. 1985).
T6. Under Miss. Code Ann. 8§ 97-3-95 (Rev. 2000), "aperson is guilty of sexud battery if he or she
engagesin sexud penetration with . . . (d) achild under the age of fourteen (14) years of age, if the person
istwenty-four (24) or more monthsolder than thechild." Under Miss. Code Ann. § 97-5-23 (Rev. 2000),
molestetion is defined as follows:

Any person above the age of eighteen (18) years, who, for the purpose of gratifying hisor

her lugt, or indulging his or her depraved licentious sexua desires, shdl handle, touch, or

rub with hands or any part of hisor her body or any member thereof, any child under the

age of sxteen (16) years, with or without the child's consent, . . . shadl be guilty of afelony.
The Mississippi Supreme Court has reversed a conviction of child fondling® where the charge of child
fondling was not an additiond count in the indictment. Hailey v. Sate, 537 So. 2d 411, 416-17 (Miss.
1988). The supreme court has more recently stated that "lustful intent is not an eement of sexua battery

that needs to be proven. Rather, Miss. Code Ann. § 97-3-95(1)(c) (1994) requires only a showing of

sexud penetration with a child under the age of fourteen." Watts v. State, 733 So. 2d 214 (145) (Miss.

The words "fondling" and "unlawful touching" are dso used interchangesbly with molestation
when referring to a crime committed under Miss. Code Ann. § 97-5-23 (Rev. 2000).
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1999). After comparing the above statutes, we find molestation is not alesser-included offense of sexud
battery. See Brady v. State, 722 So. 2d 151 (1136) (Miss. Ct. App. 1998); Hailey, 537 So. 2d at 414.
Thus, the judge erred in dlowing the ingtruction concerning molestation.

q7. The dissent can see no instance where a person would sexudly batter achild without doing so for
the purpose of gratifying hisor her lust. Our statelegidaturefelt it necessary to construct two separate and
digtinct statutes regarding sexud battery and molestation. Were we to regard molestation as a lesser-
included offense of sexud battery, then we would effectively nullify the molestation statute. We declineto
do s0 and leave any needed clarification to the legidature. Furthermore, molestation is recognized as a
separate offensefrom sexud battery as defendants arefrequently charged with both crimes smultaneoudy.
See Todd v. State, 806 So. 2d 1086 (Miss. 2001); Taylor v. State, 836 So. 2d 774 (Miss. Ct. App.
2002); Byarsv. Sate, 835 So. 2d 965 (Miss. Ct. App. 2003).

18. We can find no reason or legd authority to alow this lesser offense ingtruction.  The prosecutor
and the tria court confused the jury by alowing them to consider an erroneous ingruction. We find that
to alow Friley to be convicted of a crime for which he was never charged would create an injustice.
Although gpplying the law in thisingtance may produce an unpopular result in the eyes of the public, inlight
of the evidence and applicable law we have no choice but to reverse and render.

1. WAS THE JURY VERDICT AGAINST THE OVERWHELMING WEIGHT AND
SUFFICIENCY OF THE EVIDENCE?

[1l. DID THE STATE PRESENT SUFFICIENT PROOF OF VENUE?
T09. Because we reverse and render on thefirst issue, we decline to discuss the merits of the other two
iSsues.

110. THEJUDGMENT OF THECIRCUIT COURT OF WARREN COUNTY ISREVERSED
AND RENDERED. COSTSOF THISAPPEAL ARE TAXED TO WARREN COUNTY.



McMILLIN, C.J., KING, PJ., BRIDGES, THOMAS, AND IRVING, JJ., CONCUR.
SOUTHWICK, P.J., CONCURS WITH A SEPARATE WRITTEN OPINION JOINED BY
McMILLIN, C.J., AND BRIDGES, J. GRIFFIS, J., DISSENTS WITH A SEPARATE
WRITTEN OPINION JOINED BY MYERSAND CHANDLER, JJ.

SOUTHWICK, P.J., CONCURRING:

11. Thedissent addresses two issues that supposedly should cause usto affirm the conviction. With
respect for the writers of the dissent and of the mgority opinion, | find that adifferent explanation both of
waiver and of the law of lesser-included offenses would be helpful.
Waiver of instruction issue

712. Thedissent argues that defense counsd withdrew his objection to the ingruction on the dlegedly
lesser-included offense of molestation. The dissenting opinion quotes the operative part of theinstruction
conference. Thereisambiguity inwhat occurred. Genericaly, therewasafirm objectionto an ingruction,
followed by the judge's explanation of why he believed the ingtruction was necessary, and concluding with
the objector'sresponse of "okay." The dissent interpretsthat last word to be an acceptance of the vaidity
of theingtruction, thusawaiver of theissue. Theword might instead have indicated understanding but not
acceptance of the judge's explanation, or perhaps even counsdl's recognition that the judge had ruled and
further argument was unnecessary.

113.  Though | cannot enter the defense counsd's mind through the printed word of the transcript, | find
no need. Therewas definitely an objection. The objection wasclear that counsd believed the new offense

had not earlier been part of the case ("there was nothing brought out about another crime whatsoever"),



which is effectively gating that the new crime was not included in the indicted offense. The judge dearly
revedled his intention to give the ingruction, both in hisinitid statements and in the words immediately
following the ambiguous "okay" from defense counsd. The judge sated "I'm going to giveit."
14. Torequiretha defense counsd restate his objection after the judge's explanation isakinto reviving
the discredited practice of counsdl'shaving to "except” to an unfavorableruling on an objection. See Sarks
v. State, 798 So. 2d 562, 565 (Miss. Ct. App. 2001). This case suggests that the practice of "excepting”
might occasondly have its utility, but there isrardy apurpose and there never isarequirement. Id. Once
the objection was clearly made, more than thislevel of ambiguity is needed to effect awithdrawa.
Lesser-included offense
115. | agree with the mgority that molestation under section 97-5-23 is not a lesser-included offense
of sexua battery under section 97-3-95. Both of the other opinionsin this case discuss various precedents
regarding related offenses to the ones involved in this case. With respect, | find the debate over the
amilarities and digtinctions in those cases somewhat unpersuasive.
116. Both the mgority and dissent appear to agree that a lesser-included offense must contain dl the
elements of the greater, such that it would beimpossible to commit the greater without so committing the
lesser. See Sandersv. Sate, 479 So. 2d 1097, 1108 (Miss. 1985). Where some ambiguity in lesser-
included offense andysis arisesis whether the focus should be on the statutory elements of the offenses or
instead on the specific facts of a particular case. It is clear that it is possible to commit the statutory
elements of the lesser crime of molestation without committing the statutory dements of the greater crime
of sexud battery. | compare the Satutory dements:
17. Sexuad molestation requires (@) a defendant who is above the age of eighteen, who (b) for the

purpose of gratifying lust (c) shdl handle, touch, rub with his hands or any part of his body (d) any child



under sixteen, (e) with or without consent. Miss. Code Ann. § 97-5-23 (Rev. 2000). Sexud battery
requires sexual penetration. Thereare variouswaysinwhich thiscan be done, namely (&) without consent,
or (b) with a person with a mental defect, or (c) with a child between the ages of fourteen and Sixteen, if
the defendant is at least three years older, or (d) with a child under the age of fourteen, if defendant is a
least two yearsolder. Miss. Code Ann. 8 97-3-95 (Rev. 2000). Friley wascharged under thelast option,
sexua penetration of a child under the age of fourteen when the accused was more than two years older.
118. The clearest examples of statutory elements that are necessary for the lesser offense but are not
eements of the greater arethat in the lesser, the defendant must be older than 18, while adefendant under
eighteen can be guilty of sexua battery. Further, the specific intent of gratifying lust is needed for the lesser
offense, while no such intent is needed for sexud battery. Sexud battery is a "generd intent” crime, i.e,
it isonly necessary that the accused have the intent to commit an unlawful act and that the offense not have
been an accident or mistake.
119.  Whether Mississippi examines solely the statutory eementsto determinewhat isalesser- included
offense of another is not dtogether certain. There isin some cases language such as the following, which
refers both to the statute and to the indictment:

The Blockburger rule has particular gpplication in the lesser included offense context. If

an individud is charged with two offenses, and dl of the dements of one are included

withinand are apart of a second greater offense, Blockburger intervenes. It charges that

we compare satutory offenses, as indicted, and seewhether each requires proof of afact

which the other does not. . . .On the other hand, where no further evidence is needed to

edtablish the lesser offense, once the prosecution has proved the greater offense,

punishment for the lesser isbarred. Blockburger, 284 U.S. at 304, 52 S.Ct. at 182, 76

L.Ed. at309....

Meeks v. Sate, 604 So. 2d 748, 751-52 (Miss. 1992).



920. Federa law does not control here. The United States Supreme Court has held that for federd
crimes, the statutory elements test applies for lesser-included offenses. Schmuck v. United States, 489
U.S. 705, 716 (1989). The Court noted without criticism that other tests are used by the States:

In determining whether an offense is a lesser included offense of a particular crime, the
States have adopted a variety of approaches. See, e.g., State v. Berlin, 133 Wash.2d
541, 550-551, 947 P.2d 700, 704-705 (1997) (en banc) (comparing statutory elements
of the lesser offenseto determine whether dl of them are contained in the greeter offense);
People v. Beach, 429 Mich. 450, 462, 418 N.W.2d 861, 866-867 (1988) (applying the
"cognate evidence' approach: a lesser included offense ingtruction may be given even
though dl of the statutory elements of the lesser offense are not contained in the grester
offensg, if the " overlgpping e ementsrel ate to the common purpose of the gatutes’ and the
specific evidence adduced would support an ingtruction on the cognate offense (interna
quotation marks and citation omitted)); State v. Curtis, 130 Idaho 522, 524, 944 P.2d
119, 121-122 (1997) (court looks both to the statutory e ements and to the information
to determine whether it "charges the accused with a crime the proof of which necessarily
includes proof of the acts that condtitute the lesser included offensg").

Hopkins v. Reeves, 524 U.S. 88, 98 n.6 (1998).
121. Many of the Mississppi precedents merely state that the elements of the "offenses’ should be
compared without stating whether the statutory, the charged, or the evidentiary € ements control:
in order to authorize a lesser-included-offense ingruction the more serious offense must
indude dl the dements of thelesser offense, meaning it isimpossible to commit the greater
without dso committing the lesser. Haileyv. State, 537 So. 2d 411, 415 (Miss. 1988).
It iswell settled that a lesser-included-offense ingruction should be given unless the trid
judge determines, by looking at the evidencein thelight most favorableto the accused, and
congdering al reasonable favorable inferences which may be drawn in favor of the
accused from the evidence, that no reasonable jury could find the defendant guilty of the
lesser-included-offense, and ultimately not guilty of at least one dement of the principa
charge. Hutchinson v. State, 594 So. 2d 17, 18 (Miss. 1992). . . .
Odomyv. State, 767 So. 2d 242, 246 (Miss. Ct. App. 2000).
922. | findthat it is unnecessary in this case to determine exactly what the focus of the lesser-included
offense analyss should be. Sexud battery isagenerd intent crime. Theindictment aleged that Friley had

committed the act "unlawfully and felonioudy"; the satute refersto no necessary intent. Miss. Code Ann.



8 97-3-95 (Rev. 2000). However, for the dlegedly lesser offense of molestation, the specific intent of
gratifying lug is required. Miss. Code Ann. § 97-5-23 (1) (Rev. 2000). Since the lesser has an extra
element, it cannot be alesser-included offense of the greater. | find no support in this State's precedents
for the"cognate evidence' rule. Regardless of whether the statutory or the charged dementsarethefocus,
sexud battery did not include the specific intent needed for molestation.
123. | agree with the dissent, however, that some physica acts that would prove molestation, acrime
which does not even require touching the sexua organs of the victim, are lesser-included elements of the
greater. These physicd acts other than penetration would need to be Smilar to sexud penetration but
legdly less serious. For that reason | conclude that some (but not al) possible means of touching avictim
that would prove sexua molestation would be lesser dements to the physica acts necessary for sexud
penetration.
7124. We mus reverse even though the two crimes have congderable smilarities. Reversd isrequired
because under controlling case law a lesser-included offense ingtruction should not be given unlessiit is
impossble for an accused to commit the charged offense without dso committing the lesser one. The
gpecific intent of gratifying lugt is neither a statutory nor a charged dement in this case of sexud bettery.
It isnot enough for alesser-included offenseingruction to be given that an accused probably was gratifying
hislugt for the sexud battery. Since that intent is not an eement of the greater offense, the intent cannot
beinitidly injected into the case a the time that factud issues are given to the jury.

McMILLIN, C.J.,AND BRIDGES, J.,JOIN THISSEPARATEWRITTEN OPINION.

GRIFFIS, J., DISSENTING:
125. | respectfully disagree with the mgority's holding, and therefore, | dissent. First, the defendant

faled to preserve an objection to the jury instruction S-2, and therefore, this assgnment of error was



waived. Second, the mgority’s opinion is premised on the incorrect conclusion that child molestation or
fondling (Miss. Code Ann. § 97-5-23)? isnot alesser-included offense of sexual battery (Miss. Code Ann.
§ 97-3-95).
l. Thedefendant failed to preserve an objectiontothejuryinstructions.

926. This Court has held on numerous occasions that an offended party's failure to object to jury
ingtructions & trid proceduraly bars the issue on gpped. Walker v. State, 729 So. 2d 197 (119) (Miss.
1998). Specific grounds for an objection must be stated contemporaneoudy with the objection, and al
objections not made a the time of testimony are deemed waived. Sdllersv. State, 773 So. 2d 350 (111)
(Miss. Ct. App. 2000).

927. InMoody v. State, 838 So. 2d 324 (150) (Miss. Ct. App. 2002), the defendant claimed that the
ingtructionon aiding and abetting was defective becauseit did not requireafinding that he"wilfully" asssted
in the commisson of the crimes, thereby depriving him of his "coercion” defense. At trid, Moody's
objection to the indruction conssted principally of a contention that it amounted to a “conspiracy”
indruction, and that no crimina conspiracy had been charged in the indictment. 1d. Objections to
indructions must be based on specific articulated grounds and all objections not so Sated are deemed
waived. |d. (dting Crawford v. State, 787 So. 2d 1236 (1135) (Miss. 2001)). This Court found “this
narrow objection argued on apped to be different from that asserted before the tria court and, thus,

proceduradly barred.” Moody v. Sate, 838 So. 2d 324 (150) (Miss. Ct. App. 2002).

2 Miss. Code Ann. § 97-5-23 has been identified and referred to by many different names.
Regardless of whether it is described as the molestation statute, the child fondling Satute, the
graification of lugt statute, or the unlawful touching satute, the gpplicable statute under consderation is
Miss. Code Ann. § 97-5-23.
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128. Inthiscase, thetrid judge consdered thejury ingtructions submitted and alowed the State and the
defendant to make their objections. Applicable to this gpped, the State offered Ingtruction S-2, which
read:
The Court indructs the Jury that if you find that the State has failed to prove any

one or more of the essentid elements of the crime of sexua battery, you must find the

defendant not guilty of sexud battery. Y ou will then proceed with your ddiberaions to

decide whether the State has proven beyond areasonable doubt al of the dements of the

lesser crime of molestation.

If you find from the evidence in this case beyond a reasonable that:

1. Raymond Helton Friley, Jr., on or about July 31, 1995, in Warren County,
Missssippi,

2. did willfully, unlawfully and fdonioudy handled touched or rubbed with his
hands any part of the body of [C. M ],

3. without her consent for the purpose of gratifying hislug, and

4. and at thetime, Raymond Helton Friley, Jr. was over the age of eighteen years
and [C. M.] was under the age of fourteen

then you shdl find Raymond Helton Friley, J., guilty of molestation.

If the State has failed to prove any one or more of the above listed elements
beyond a reasonable doubt, then you shdl find Raymond Helton Friley, J. not guilty of
molestation.

The following exchange then took place between the trid judge and defense counsd!:

Defense Counsd:  Judge, there was nothing brought out about another crime
whatsoever. I’m going to object to this one.

Court:  Widl, I’'mamog afraid not to giveit Watkins[the defense attorney] but give me
your objections. Recent cases from the Supreme Court basically say that the Court

should give some - - | have to give certain ingructions and | fed thisis one of those that
| should give.

Defense Counsd:  That you should give?

11



Court:  Asalessr included offense snce we do - - I'm just going from what you - -

well, I'm just going from the Defendant’ s version as given by Detective Brown. Thet is

what he (3¢) told Detective Brown that in hisverson there was never any penetration. He

does remember touching her.

Defense Counsd:  Okay.

Court: I’'mgoingto giveit.
129.  Continuing with the review of ingtructions and the objections, the trid judge next considered the
Stat€' s Ingtruction S-3, which read:

The Court ingruct the Jury that your verdict may bein one of the following forms.

If you find Raymond Helton Friley, J., guilty of sexud bettery, then the form of
your verdict shdl be asfollows “Wethe Jury, find the Defendant guilty of sexud battery.”

If you find Raymond Helton Friley, J., not guilty of sexud bettery but guilty of the
lesser included offense of molegtation, then the form of your verdict shdl be as follows:
“We the Jdury, find the Defendant guilty of molestation.” . . .
The following exchange then took place between the trid judge and defense counsd!:
Defense Counsd: | have no (S¢) objections.
Court: It will be given.
130.  Thetrid judge dso consdered the jury ingtructions submitted by the defendant. Specificdly, the
defendant offered Ingtruction D-5, which reed:
Raymond Friley has been charged in this case with the offense of sexud battery.
If you find from the evidence in this case beyond a reasonable doubt that:
1. Raymond Friley, on or about Sx or seven years ago in Warren County, Mississippi,
engaged in sexud penetration with [C. M.], by rubbing his hand over the vagina,

without her consent, then you shdl find the Defendant guilty as charged.

2. If the prosecution has failed to prove any one or more of the above listed eements
beyond areasonable doubt, then you shdl find Raymond Friley not guilty of sexud battery.

12



(emphasis added). The following exchange then took place between the trid judge and the prosecutor:

Prosecutor:  The State objectsto D-5inthat it isredundant and that it iscontained in S-
1.

Court: ItisinS-1but actually itisin S2. You kind of combined the two of them

because by rubbing his hand over the vagina is not - - rubbing over the sexual

penetration and a0 it is not sexud battery, thetouching. | think S-3 and S-4 adequately

defines the kind of - - that he has bee charged with through theindictment in S-3 and from

the testimony given by Detective Brown as to what the Defendant said that he did.

The Court, the jury could find that he did, in fact, commit the crime of - - given the

testimony of Detective Brown of what the Defendant said he did and what [C. M.] said

he did, the jury could find that he did commit the crime of unlawful touching for licentious

purposes. So I’m going to refuse D-5.
(emphasis added).
131.  IngructionS-2included the dements necessary to find the defendant guilty of sexud battery (Miss.
Code Ann. § 97-3-95) or child fondling (Miss. Code Ann. § 97-5-23). The defense attorney began to
assert an objection on the ground that “there was nothing brought out about another crime whatsoever.”
The defense attorney did not object on the grounds that the indictment was improper, that he was not
charged in the indictment with child fondling or that child fondling was not a lesser-included offense of
sexua battery. Indeed, when the trid judge asked defense counsel to Sate  hisobjections,” the attorney
declined to do so and smply responded “okay”. From the record, the remarks by defense counsd were
not sufficient to preserve the issue for appeal. However, to the extent this statement qualified as an
objection, the groundsfor such objection merely addressed whether therewas sufficient evidenceto judtify
the indruction. Thetrid judge, relying on the tesimony from Detective Brown and the victim, correctly
determined that there was sufficient evidence for the jury to find an unlawful touching instead of actud

penetration required for sexua battery.
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132. The State offered S-3 asthe form of the verdict. In response, the defendant’ s attorney made no
objectionto Instruction S-3. Apparently, the defendant had abandoned the objection he previoudy began
to assert.

133. | find no other reference in the record that defense counsel ever objected to the trial judge's
congderation of the charge of child fondling (Miss. Code Ann. § 97-5-23) on the grounds that it was not
a lesser-included offense to sexud battery. The record before this Court contains numerous instances
where the Court and both counsd referred to or described the charges againgt the defendant as
“molegtation,"“ unconsensud sex,"“ sexudly abusing,” “ sexudly assaulting,” “molested,” and“ sexud assaullt,
"inaddition to “sexud battery.” Likewise, according to the jury ingtruction offered by the defendant, the
defendant and his counsdl were clearly aware that the charges resulted from the defendant’s unlawful
touching of the genitd area of aminor. Certainly, jury ingtruction D-5 describes conduct which would
congtitute fondling instead of sexud bettery.

134.  Accordingly, Friley faled to preserve his objection in atimely manner and falled to articulate a
specific objection. Therefore, it was waived.

. The jury was properly instructed that child fondling/molestationisa
lesser-included offense to sexual battery.

135.  Next, the mgority’s opinion is premised on the incorrect conclusion that child molestation or
fondling (Miss. Code Ann. 8 97-5-23) isnot alesser-included offense of sexua battery (Miss. Code Ann.
§ 97-3-95).

136. Frileywasindicted for the crime of sexud beattery. Thecrime of sexud battery iscodified at Miss.
Code Ann.88 97-3-95 through 97-3-104. Within certain age restrictions, a person commits the crime of

sexud battery “if he or she engages in sexua penetration with: (a) [alnother person without his or her

14



consent.” Miss. Code Ann.§ 97-3-95 (Rev. 2000). “Sexua penetration” is statutorily defined in Section
97-3-97(a):

“Sexud penetration” includes cunnilingus, fellatio, buggery or pederasty, any penetration

of the genita or ana openings of another person's body by any part of a person's body,

and insertion of any object into the genitd or and openings of another person’s bodly.
1137.  The crime of child fondling/molestation is codified in Miss. Code Ann. § 97-5-23(1), which in
pertinent part, provides:

Any person above the age of eighteen (18) years, who, for the purpose of gratifying hisor

her lugt, or indulging his or her depraved licentious sexud desires, shdl handle, touch or

rub with hands or any part of his or her body or any member thereof, any child under the

age of sixteen (16) years, withor without the child'sconsent, . . ., shdl beguilty of afelony
138.  The mgority citesthe Mississppi Supreme Court’ sdecison in Hailey v Sate, 537 So. 2d 411
(Miss. 1988) and this Court’sdecison in Brady v. State, 722 So. 2d 151 (Miss. Ct. App. 1998).
139. The mgority’ s opinion statesthat Hailey v. State, 537 So. 2d 411, 416-17 (Miss. 1988) stands
for the proposition that “[t]he Mississippi Supreme Court hasreversed aconviction of child fondling where
the charge of child fondling was not an additiond count in the indictment.” This is not an accurate
description of theholding in Hailey. The supreme court held that an indictment for for cible rape, pursuant
to Miss. Code Ann. 8 97-3-65 (2), did not sufficiently inform the defendant that he may face a crimina
charge of child fondling, Miss. Code Ann. § 97-5-23. Hailey, 537 So. 2d at 413.
140. Next, the mgority cites Hailey and Brady v. State for the proposition that “ molestation [Miss.

Code Ann. § 97-5-23] is not a lesser-included offense of sexua battery.” Hailey, 537 So. 2d at 414,

Brady v. State, 722 So. 2d 151 (1136) (Miss. 1998).
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41. Haley wasindicted for the crime of forcible rape, pursuant to Miss. Code Ann. § 97-3-65 (2), of
athirteen-year-old girl. Hailey, 537 So. 2d at 412. At thetime of the offense, Miss. Code Ann. 8§ 97-3-65
(2)® provided:

Every person who shall forcibly ravish any femae of the age of twelve (12) years or

upward or who shall have been convicted of having carnd knowledge of any femae above

the age of twelve (12) years, without her consent, by administering to her any substance

or liquid which shal produce such stupor or such imbecility of mind or weskness of body

as to prevent effectud resistance, upon conviction shal be imprisoned . . .
Hailey, 537 So. 2d at 414. Thetrid judge submitted alesser-included offenseingtruction on child fondling,
and the jury found Hailey guilty on the charge of child fondling. Id. at 412-13. The court considered
whether fondling wasalesser-included offenseto forciblerapeand interpreted Miss. Code Ann. §99-19-5
(1972), which provides:

Findings of jury. On an indictment for any offense the jury may find the defendant guilty

of the offense as charged, or of any attempt to commit the same offense, or may find him

guilty of an inferior offense, or other offense, the commission of which is necessarily

included in the offense with which heis charged in theindictment, whether the same

be a felony or misdemeanor, without any additional count in the indictment for that

purpose.
Hailey, 537 So. 2d at 414 (emphasisin origind).
42.  The court concluded that forcible rape (Miss. Code Ann. § 97-3-65 (2)) required proof of force
and actua penetration, which child fondling (Miss. Code Ann. 8 97-5-23) did not. Hailey, 537 So. 2d
at 416. Therefore, the court held that child fondling was not alesser-included offense of forciblerape, and
an ingruction for child fondling was not proper. Id. at 416-17.
143. Interestingly, the Hailey court discussed McBrayer v. State, 467 So. 2d 647 (Miss. 1985). In

McBrayer, the defendant was a forty-six-year-old man who engaged in a consensud sexua relationship

3 The court specificaly noted that this statute had since been amended. Id. n.1.
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with athirteen-year-old girl. The court’s opinion falled to identify whether the defendant wasindicted on
the charge of child fondling or statutory rape. However, he was convicted under the child fondling Satute,
Miss. Code Ann. 8 97-5-23. McBrayer, 467 So. 2d at 647-48. On apped, the defendant asserted that
the statutory rape statute, Miss. Code Ann. § 97-5-21 (Supp. 1984)*, was goplicable rather than the child
fondling datute. McBrayer, 467 So. 2d at 647-48.
144.  Atthetime of McBrayer' s dleged offense, the statutory rape statute made it acrime to seduce a
child under the age of eighteen who “is of previoudy chaste character.” 1d. at 647. The court reviewed
the statutory scheme established according to the statutory rape and child fondling statutes and held that:

sexud intercourse with a child under the age of 14, not of a previoudy chaste character,

isno crime, whiletheforeplay |eading to that intercourse can lead to aten year prison term.

We will not impute to the Legidature the intention to achieve such illogica and arbitrary

results absent a more express declaration than we have been given.
Id. at 648. The court concluded that the statutory rape statute controlled and, since the minor was not of
“previoudy chaste character,” the defendant had committed no crime. Id. The court, therefore, reversed
McBrayer’s conviction for fondling. 1d. at 648-49.
145. InHailey, the court held “[w]eexpresdy declineto overruleMcBrayer by noting it did not address
the question of whether child fondling is a necessarily included offense of rape” Hailey, 537 So. 2d at
415. Hailey can reasonably be interpreted for the sole proposition that child fondling is not a lesser-
included offense of forcible rape.
146. InBrady, thedefendant wasindicted and convicted of sexua bettery involving anine-year-old girl.

Brady, 722 So. 2d at 153 (Y11). On apped, Brady asserted that the trid court erred by not dlowing an

indruction on fondling as alesser-included offense of sexud battery. 1d. a 159 (131). This Court, citing

4 This statute has since been repealed. See 1998 Miss. Laws ch. 549, ff. from and after duly
1, 1998.
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Hailey, hdd that fondling was not a lesser-included offense of sexud battery. Id. a 160 (1136). This
Court'sreliance on Hailey was misplaced.

147. Inboth McBrayer and Hailey, the Missssppi Supreme Court has attempted to determine the
proper congtruction of statutes crimindizing sexud rel ationships between adults and children. McBrayer,
467 So. 2d at 648. 1n 1985, the courtin McBrayer dedt with a statutory rape satute, Miss. Code Ann.
8 97-5-21, that crimindized the “seduction of a child under the age of 18, provided the child is ‘of
previoudy chaste character.’” 1d. at 647. Smilarly, in 1988, theHailey court considered aforcible rape
satute, Miss. Code Ann. 8 97-3-65 (2), that required the perpetrator to “forcibly ravish any femae of the
age of twelve (12) years or upward.” Hailey, 537 So. 2d at 414. Since McBrayer and Hailey, the
Legidature has amended these statutes and revised the Satutory scheme criminalizing sexud relationships,
which this Court in Brady failed to consider.

8. InMcBrayer, the supreme court recognized aconflict between the satutesfor statutory rape and
fondling. McBrayer, 467 So. 2d a 648. The court concluded that it made no sense for the Legidature
to make it a crime for an adult to fondle aminor under fourteen who was of “unchaste character,” but not
acrimeto have sexud intercourse with her because of her “unchaste character.” |d. The court held that
to interpret these satutes any other way would alow the fondling statute to "totaly subsume the statutory
rape statute.” 1d. 1t must be noted that Miss. Code Ann. § 97-5-21 has since been repealed. See 1998
Miss. Laws ch. 549, eff. from and after July 1, 1998.

149. Likewise inHailey, the court considered an earlier version of theforciblerape statute, Miss. Code
Ann. 8 97-3-65(2). Hailey, 537 So. 2d at 413-14. At the time Hailey was indicted, the forcible rape

statute, Miss. Code Ann. 8 97-3-65 (2), provided:
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Every person who shdl forcibly ravish any female of the age of twelve (12) years or

upward or who shal have been convicted of having carnal knowledge of any female

above the age of twelve (12) years, without her consent, by administering to her any

substance or liquid which shal produce such stupor or such imbecility of mind or weskness

of body asto prevent effectud resistance, upon conviction shall beimprisoned . . .
(emphasis added). The Legidature has snce amended this Statute to make consent or forceirrelevant for
children under the age of fourteen. See 1985 Miss. Laws ch. 389, eff. from and after July 1, 1985. The
Hailey court considered the differing elements of both fondling and forcible rape and concluded that
fondling could not be alesser-included offense of rape becausefondling did not require proof of penetration
and force. 1d. at 416. Since consent and force are no longer required when the child is under fourteen,
the reasoning in Hailey is no longer sound.
150.  InBrady, thisCourt should not have relied on Hailey, nor should themgority rely onit now. Brady
isaso diginguishable from the ingant case. In Brady, the defendant requested alesser-included offense
on fondling, but it was denied. Brady, 722 So. 2d at 158 (1131). On apped, this Court held that he was
not entitled to it because there was “no evidence introduced by the State or introduced by Brady which
would indicate that Brady was guilty of anything other than sexud battery.” 1d. at 161 (39). Inthe case
before this Court, the trid judge accurately identified the testimony that was introduced to support the
ingtruction.
151. Furthermore, in Brady, this Court congdered the elements of sexud battery versus child fondling.
Id. a 161 (1136). This Court determined that a difference in the statutes was that sexual battery required
“no specificintent” and fondling required that the* of fending act was performed for the purpose of gratifying
the lust or indulging licentious sexud desires of the person committing thecrime” Id. | find thisreasoning
to defy logic. The intent necessary is included in the very definition of the crime, i.e., “sexud” bettery.

Miss. Code Ann. 8§ 97-3-95 (Rev. 2000). | can see no instance where a person would “sexually”
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penetrate the genita or ana opening of achild, or “penetrate’ achild inamanner as defined in Section 97-
3-97(a), that would not be for the “purpose of gratifying his or her lugt, or indulging his or her depraved
licentious sexua desires,” as required under Miss. Code Ann. § 97-5-23,
752. InRobersonv. State, 501 So. 2d 398, 400-01 (Miss. 1987), the supreme court madeit clear that
the conduct criminalized in the sexud battery statute was“sexua” penetration. According to the mgority
opinion, Rober son was not congdered by this Court in Brady. 1n Rober son, the defendant was convicted
of sexud battery of a ten-year-old girl. 1d. a 399. On apped, the defendant chalenged the
condtitutiondity of the sexud battery statute, arguing that it wasuncongtitutionaly vague. 1d. Roberson’s
reasoning was that the fondling statute specificaly laid out the intent necessary to convict, which is
gratification of lust, while the sexud battery statute did not. 1d. at 400. Roberson argued that the“ sexud
battery satute crimindized any penetration whatsoever of the genital or and openings of achild under the
age of twelve and that a physician's otherwise innocent insertion of an object into the genital or and
openings of a child would necessarily be acrimina act under the satute” and that a parent would smilarly
be subject to prosecution for the same type of innocent act. 1d. A unanimous supreme court held:
Although, on its face, the definition of sexud penetration announced in §97-3-97
encompasses any penetration, the Court holdsthe parameters of the definition of sexual
penetration are logically confined to activities which are the product of sexual
behavior or libidinal gratification, not merely the product of clinica examinations or
domestic, parenta functions. As stated in U.S. v. Harriss, 347 U.S. at 618, "[1]f [the]
genera classof offenses can be made congtitutionally definite by areasonable congtruction
of the atute, this Court is under aduty to give the satute that congtruction.”
Roberson, 501 So. 2d at 400-01 (emphasis added).
153. A lesser-included offense ingtruction may be given if the more serious offense includes dl the

eementsof thelesser offense. Sandersv. State, 479 So. 2d 1097, 1108 (Miss. 1985). Roberson clearly

establishesthat the* sexua penetration” referred toin Miss. Code Ann. 8 97-3-95 results only from sexud
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behavior or libidind gratification. Roberson, 501 So. 2d at 400-01. Thus, the statutory construction of
Miss. Code Ann. 8§ 97-5-23 crimindizes any action by an adult to “handle, touch or rub” a child for any
“sxud” purpose, and Miss. Code Ann. 8§ 97-3-95 imposes a more substantid pendty for any smilar
conduct which “sexudly” penetrates the genital or and openings of a child, including by definition actions
that consst of cunnilingus, fdlatio, buggery or pederasty.

154. The mgority’'s interpretation of these statutes ignores the actions that are statutorily defined as
penetration. One who engagesin “cunnilingus, fdlatio, buggery or pederasty” with achild dso touches,
handles or rubs the genitals of a child. Onewho actudly penetrates the genitd or ana openings of achild
must o touch, handle or rub the genita or and openingsof achild. Indeed, the evidencein thiscasewas
that Friley placed his hand down the victim’s pants and the jury was to decide whether he (a) touched,
handled or rubbed her genita area, or (b) proceeded further to use hisfinger(s) to actudly “ penetrate” her
vagina. Surdy, the legidative intent of these statutes, contrary to the mgority’s reasoning, is to provide
different punishment based solely on the invasiveness of such actions. If a person “sexudly” touches,
handles or rubs the genitds then the punishment istwo to fifteen years. See Miss. Code Ann. 8 97-5-23
(Rev. 2000). If aperson “sexualy” penetrates the victim, which includes actua penetration or as it is
gautorily defined, then the punishment is not more than thirty years. See Miss. Code Ann. § 97-3-101
(2) (Rev. 2000). To congder thefondling statute asalesser-included offensewould not nullify thefondling
datute, as the mgority suggests. Instead, it would smply give proper construction to these statutes that
provide for progressve punishment for progressively worse crimes.

155. The mgority dso atesthat “molestation is recognized as a separate offense from sexud battery
as defendants are frequently charged with both crimes smultaneoudy.” However, each of the cited cases

deds with separate crimesthat resulted from separate and distinct sexua encounters. See Byarsv. State,

21



835 So. 2d 965 (13) (Miss. Ct. App. 2003) (“Byars had sexually molested her on three different
occasions’); Taylor v. State, 836 So. 2d 774 (14) (Miss. Ct. App. 2002) (three separate incidents of
sexud abuse —where he ether inserted his penis and hisfinger in her vaginaor rubbed her vaginawhilehe

masturbated); andTodd v. State, 806 So. 2d 1086 (Y1) (Miss. 2001) (four separate” sexua encounters’).

156.  Accordingly, | would affirm the lower court's conviction of Friley.

MYERSAND CHANDLER, JJ.,JOIN THIS SEPARATE OPINION.
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